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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF VERMONT 


JEROME J. WELLS, 

Plaintiff 

On his own behalf and 
on behalf of all those 
similarly situated, 

vs. 

JAMES E. MALLOY, 

Commissioner of Motor 
Vehicles of the State 
of Vermont, 

Defendant 


) 

) 

) 

) 

) CIVIL ACTION NO. 

) 

) 

) 

) 

) 

) 

>/ 


COMPLAINT 


I. Introductory Statement 


This is a civil rights action challenging the suspension 
of the right to drive any car within the State of Vermont for 
the sole reason that plaintiff has failed to pay a tax when he 
purchased two cars several years ago. Plaintiff seeks to 
maintain this case as a class action. 


II. Jurisdiction 

1. This is an action for declaratory and injunctive 
relief brought under the Civil Rights Act, 42 U.S.C. § 1983, 
and under the Fourteenth Amendment to the United States 
Constitution. The amount in controversy exceeds $10,000 
exclusive of the interest and costs. 

2. The jurisdiction of the Court is invoked pursuant 
to 28 U.S-C. SS 1343(3) and 1331(a), this suit being brought 





to redress the deprivation under color of state law of 
rights secured by the Constitution of the United States 
providing for due process and equal protection of the law 
for all citizens. 

III. Parties 

3. The named plaintiff herein, Jerome J. Wells, 
resides and is domiciled in Milton, Vermont. 

4. Pursuant to Fed. R. Civ. P. 23(a), (b)(1), (2), 
and (3), plaintiff sues on his own behalf and on behalf of 
all persons similarly situated. The class is composed of 

all persons in the State of Vermont who have had their license 
suspended for failure to pay a Vermont Motor Vehicle Purchase 
and Use Tax. 

5- Defendant, James E. Malloy, Vermont Commissioner of 
Motor Vehicles is sued individually and in his official 
capacity. Defendant is responsible for the general operation 
and enforcement of the motor vehicle laws of the State of 
Vermont, and has collection and enforcement responsibility for 
the Vermont Motor Vehicle Purchase and Use Tax, as set forth in 
32 V.S.A. § 8901 et seq. 

IV. Claim 

6. Plaintiff's right to operate a motor vehicle within 
the State of Vermont has been suspended solely because he has 
f a il e< I to pay to the State of Vermont an amount of tax due 
under the Vermont Motor Vehicle Purchase and Use Tax Statute, 

32 V.S.A. § 8901 et seq. A copy of the Motor Vehicle 
Department's demand for payment and suspension notice are 
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attached hereto and designated Exhibit I. 

7. Plaintiff does not dispute that said tax is owing 
in the amount alleged. 

8. Plaintiff is financially unable to pay the said 
Purchase and Use Tax. 

9. Plaintiff requires his motor vehicles driver's 
license to visit the doctor, shop for groceries, and for 
other necessities and amenities of daily life. No other 
members of plaintiff's family residing with him have a driver's 
license. Plaintiff suffers tremendous hardship, and irreparable 
and immediate harm from the continued suspension of his license. 

10. The statutory provisions in question in effect set 
up two classes of motor vehicle operators: (1) those who owe 
a purchase and use tax, and (2) those who owe no such tax. 

The State of Vermont has no compelling interest in so class¬ 
ifying its citizens, nor is the classification reasonably 
related to the purpose of the motor vehicle licensing statutes. 
Thus the statutory provisions violate equal protection of the 
law. 


V. Three-Judge Court 

11. Plaintiff moves that a three-judge court be convened 
pursuant to 28 U.S.C. SS 2281 and 2284. 






WHEREFORE PLAINTIFF PRAYS THIS COURT: 

(1) Enter an order that this action be maintained as 


a class action. 

(2) Convene a three-judge district court to consider 
the merits of this action. 

(3) Declare 32 V.S.A. § 8909 unconstitutional. 

(4) Issue its preliminary and permanent injunction 
requiring the defendant to restore plaintiff's motor vehicle 
driver's license and the rights attendant thereto. 

(5) Consolidate the hearing on the request for a pre¬ 
liminary injunction with the trial on the merits. 

(6) Order such further relief as is appropriate and 

just. 

DATED: January 24, 1973. 

/s/ Roger E. Kohn _ 

ROGER^E. KOHN 
Vermont Legal Aid, Inc. 
192 Bank Street - Box 562 
Burlington, Vermont 

* 

I have read the above complaint, and the facts therein 
are true to the best of my knowledge. 

January 24, 1973 

/s/ Jerome J. Wells _ 

Jerome J. Wells 

Signed and sworn to before me this 24th day of January, 

1973. 

% 

/s/ Roger E. Kohn _ 

Notary Public 
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STATE OF VERMONT 
(DEPARTMENT OF MOTOR VEHICLES 
MONTPELIER 
09602 


TO: .i»rotn<> J. Vell3 
H F D I 2 
iMilton, Vermont 


DATE: July 23, 1972 

RE: Purchase and Use Tax 

PLEAoE REFER 


\] 9 note in regards to Motor Vehicle Purchase ?: . se Tax that 
you have been notified of delinquent tax on the following^vehicles. 
As of this date, we have had no reply; -therefore under Title 3-, 
Chapter 219, Section <J?07, ve find it necessary to assess taxjrr.u/or 
penalty on the book value of the vehicles at the tine of tr.e first 
registration by you as follows. 


✓ 




l r 67 Chevrolet Truck 
S ' 1965 Chevrolet Truck 


CS .1377119370 
13T8G53106o51 



Total tax a never penalty due: 


o 


May -.1 p renind you the above represents a partial L - 

legist rations, ns our files n e now in the process of being ^ *-• 

A acre e^molete audit of your records will be naue -ond i- ‘ L 

1 ahi lor. on which tax has not been p 'id are locate!, you wils. n .* 
notit ie- 1 in a similar manner. 

Xu reference to the ••love nnou'.t, please on* • ..'.col - ! -t : 

Pull payment is not received by this Department be '.fire hi f _-r./--—» 

your right to operate a mot jr vehicle in the State o: /crrr.ont s -all oe 
suspended and remain in efl'ect until payment is ride in a oil. 

Yours very truly, 


O, 






Elme/^3. Carr, Investigator 
Purchase .and Use Tax Division 


T 111 - A 
ITC/lpd 






1. c. MAt.LOV 

CommliOftMf 

R. C. GnOUT 
mly Commlulonir 
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STATE OF VERMONT 
DEPARTMENT OF MOTOR VEHICLES 
MONTPELIER 
0M02 


Jorome J. Wells 

R.F .0. m 

Mi 1 ton, Vermont 


December 28. ,1972 
File 07 287 2- 2 1 B 
Amount $129-00 


prnr Sir or ;'.adarr.: 


Flease be advised that the Purchase ana Use .ax sect.o. 
has requested this division to suspend your operator s license 
or Y n ur operating privilege in the State of Vermont. 


and / 


If the Purchase 
t,he enclosed letter is 
the suspension will be 
inent in full is receive 


and Use Tax and/or penalty described 
not received prior to Ja n,, 
issued ar.d will remain in effect until 

d. 


in 


pay- 


Return or present this letter with your payment. 


Very truly yours, 


t 

L. E. Parker 

Director of Driver Improvement 


IP: 

ft nr 1 ^r.ur e 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF VERMONT 


JEROME J. WELLS, ) 

Plaintiff ) 

On his own behalf and ) 

on behalf of all those ) 

similarly situated, ) 

) CIVIL ACTION NO. 73-30 
vs. ) 

) 

JAMES E. MALLOY, ) 

Commissioner of ) 

Motor Vehicles of the ) 

State of Vermont, ) 

Defendant ) 


MOTION FOR TEMPORARY RESTRAINING ORDER 


Upon the verified complaint herein, plaintiff, by his 
attorney, respectfully moves this Court issue an Order 
directing defendant to restore to plaintiff his Vermont 
motor vehicle driver';. license and the rights attendant 
thereto. 

ALL UNTI FURTHER ORDER OF THIS COURT. 


DATED: January 24, 1973. 


/s/ Roger E. Kohn _ 

ROGER E. KOHN 
Vermont Legal Aid, Inc. 
192 Bank Street - Box 562 
Burlington, Vermont 
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UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT 


JEROME J. WELLS, 

Plaintiff 

v. 


JAMES E. MALLOY, 
Commissioner of Motor 
Vehicles, 

Defendant 


CIVIL ACTION FILE NO. 


STIPULATION 


Plaintiff, by his attorney, Roger E. Kohn, and defendant, 
by his attorney, Kimberly B. Cheney, the Attorney'General of 
the State of Vermont, hereby agree and stipu. ,»te as follows: 

1. The plaintiff's right to operate a motor vehicle 
within the State- of Vermont has been suspended; 

2. Defendant has no objection to the entry of an order 
directing defendant to restore plaintiff's right to operate a 
motor vehicle, and the privileges attendant thereto; said 
order to remain in effect until further order of this Court. 

January 31, 1973 /s/ Roger E. Kohn _ 

ROGER E. KOHN 
Vermont Legal Aid, Inc. 
Attorney for Plaintiff 
192 Bank Street - Box 562 
Burlington, Vermont 











January 26, 1973 


KIMBERLY B. CHENEY 
Attorney General 


/ 


By: 

/s/ Martin K. Miller 
Deputy Attorney General 
Attorney for Defendant 
Pavilion Office Building 
109 State Street 
Montpelier, Vermont 
Tel: 828-3171 




IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF VERMONT 

JEROME J. WELLS, ET AL., ) 

Plaintiff ) 

) 

vs. ) CIVIL ACTION NO. 73-30 

) 

JAMES E. MALLOY, ) 

Commissioner of Motor ) 

Vehicles of the ) 

State of Vermont, ) 

Defendant ) 

TEMPORARY RESTRAINING ORDER 

Jerome J. Wells, plaintiff in the above-entitled matter, 
having filed an application for a temporary restraining 
order, it appearing from the plaintiff’s comp] \int, the 
motion for a temporary restraining order and the stipulation 
filed January 31, 1973 by counsel for the plaintiff and 
counsel for the defendant that plaintiff will suffer immediate 
and irreparable harm in that he will be unable to visit the 
doctor, shop for groceries, and obtain other necessities and 
amenities of daily life without substantial hardship if 
defendant, his agents or employees continue to withhold 
plaintiff's license to operate a motor vehicle in the State 
of Vermont in accordance with the provisions of 32 V.S.A. 

S 8909; and it appearing that plaintiff has demonstrated 
that his claim that the taking of his operator's license 
solely for failure to pay the Vermont Purchase and Use Tax 
due pursuant to 32 V.S.A. § 8901 et seq., de .ies him equal 
protection of law has a reasonable chance of probable success; 
and it further appearing that defendant's counsel has entered 
into a stipulation providing that a temporary restraining 
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order should issue to continue in force until a decision 
is reached on the merits of plaintiff's claim or to remain 
in effect until further order of the Court, 

WHEREFORE, in accordance with the stipulation of the 
parties filed January 31, 1973, it is ORDERED AND ADJUDGED: 

That the defendant, James E. Malloy, his agents and 
employees are temporarily restrained from continuing to 
suspend and withhold Jerome J. Wells' motor vehicle operator's 
license pursuant to the provisions of 32 V.S.A. § 8909. 

DATED at Burlington in the District of Vermont, this 
6th day of February, 1973. 

/s/ Albert W. Coffrin _ 

United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF VERMONT 


JEROME J. WELLS, ET AL., 
Plaintiff 

vs. 

JAMES E. MALLOY, 

Commissioner of Motor 
Vehicles of the State 
of Vermont, 

Defendant 


) 

) 

) 

) CIVIL ACTION NO. 73-30 

) 

) 

) 

) 

) 

) 


ANSWER 

Now comes the Defendant through his attorney, Richard 
M. Finn, Assistant Attorney General, and hereby answers the 
Complaint as follows: 

II. Jurisdiction 

o> 

The Defendant denies the allegations in paragraphs No. 

1 and 2 of said Complaint and further avers that said Complaint 
fails to state a claim against the Defendant because no rights, 
privileges, or immunities within the meaning of 42 U.S.C. 

Sec. 1983 or 28 U.S.C. Sec. 1343 and Sec. 1331 are involved 
in this action and the amount in controversy does not exceed 
the sum of $10,000. 

III. Parties 

The Defendant admits the allegations contained in 
paragraph No. 3 of said Complaint. 

The Defendant denies the allegations contained in 
paragraph No. 4 of said Complaint. The Stipulation between 
the parties dated March 7, 1973 provides in paragraph No. 1 
that the Plaintiff withdraws the class action allegations. 
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The Defendant admits the allegations contained in 
paragraph No. 5 of said Complaint insofar as they relate to 
the duties of the Commissioner of Motor Vehicles. 

IV. Claim 

The Defendant is without sufficient information to 
ascertain the correctness of the allegations contained in 
paragraphs No. 6 through No. 9, of said Complaint and therefore 
denies the same. 

The Defendant denies the allegations contained in 
paragraph No. 10 of said Complaint. 

V. Three-Judge Court 

The Defendant objects to the convening of a three-judge 
court and avers that 32 V.S.A. Section 8909 is not unconstitut¬ 
ional . 

VI. Relief Requested 

The Defendant deni; ' lat the Plaintiff is entitled to 
the relief requested in said Complainc. , 

WHEREFORE, Defendant respectfully requests this Honorable 
Court to dismiss Plaintiff's Complaint as it fails to state 
a cause of action upon which relief can be granted. 

Dated at Montpelier, County of Washington, State of 
Vermont, this 7th day of March, 1973. 

KIMBERLY B. CHENEY 
At ;orney General 

By: /s/ Richard M. Finn _ 

Richard M. Finn 
Assistant Attorney Generals 







UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT 


) 

) 

) 

) CIVIL ACTION NO. 73-30 

) 

) 

) 

) 

) 

) 

STIPULATION 

The parties to this action, by and through their attorneys, 
mutually agree and stipulate as follows: 

1. Plaintiff hereby withdraws the class action a 1 legations 
of his complaint, and agrees not to seek to maintain this 
action as a class action. 

2. Defendant hereby agrees that he will extend to all 
persons in the State of Vermont who have had their licenses 
suspended solely for failure to pay a Vermont Motor Vehicle 
Purchase and Use Tax any relief which the Court orders for the 
named plaintiff in this action, in conformity with the reasoning 
of the Court's opinion. 

3. Defendant hereby stipulates that he will raise no 
objection to the entry of an order directing defendant to 
restore the right to operate a motor vehicle, and the rights 
attendant thereto, until further order of the Court, of any 

w 

individual who had his license suspended solely for failure to 
pay a Vermont Motor Vehicle Purchase and Use Tax and who seeks 
to intervene in this action; nor will defendant oppose the 
intervention of such an individual. 


JEROME J. WELLS, ET AL., 
Plaintiff 

vs. 

JAMES E. MALLOY, 

Commissioner of Motor 
Vehicles of the 
State of Vermont, 
Defendant 
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February 27, 1973 JEROME J. WELLS 

A 


BY /s/ Roger E. Kohn 
ROGER E. KOHN 
VILLA & KOHN 
I .0. Box 136 
Hinesburg, Vermont 05461 

ATTORNEYS FOR PLAINTIFF 


March 7, 1973 JAMES E. MALLOY 


BY /s/ Richard M . Finn _ 

Assistant Attorney General 
Office of the Attorney General 
Montpelier, Vermont 

ATTORNEY FOR DEFENDANT 


% 
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UNI TED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT 


Jerome J. Wells, on his own 
behalf and on behalf of all 
those similarly situated 

and 

Frances Barbeau, Edward A. 
Sweetser, David N. O'Connell, 
Conrad Moore, Walter Holmes, 
Laura May Noyes, Robert Lee 
Booth, Shirley A. Marsha 
and Raymond Chester 
Lucas, Jr., 

Intervening Plaintiffs 


v. 

James E. Malloy, 
Commissioner of Motor 
Vehicles of the State 
of Vermoi.t 


CIVIL ACTION FILE NO.73-30 


OPINION AND ORDER 

Plaintiff alleges that his right to operate a motor 
vehicle within the State of Vermont has been suspended solely 
because he has failed to pay to the State a tax due under the 
Vermont Motor Vehicle Purchase and Use Tax, 32 V.S.A. §§ 
8901-8915 (Supp. 1973). Plaintiff does not dispute that the 
tax is owing in the amount demanded by the State, but claims 
that the statutory provisions deny him, and others similarly 
situated, the equal protection of the laws, in that he is 
financially unable to pay the Purchase and Use Tax and yet 
require his operator's license to obtain necessities of 
life. It is plaintiff's claim that the statute providing 
for suspension of the operator's license for failure to pay 
the Purchase and Use Tax, 32 V.S.A. S 8909, 


is 
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unconstitutional in that there is no rational relation 
between the statute and the legislative purpose, nor can 

o 

the State show a compelling interest for suspending an 
operator’s license when the Purchase and Use Tax is not 
paid. 

Plaintiff claims that this Court is vested with juris— 

2 / 

diction by virtue of 28 U.S.C. § 1343(3) and 28 U.S.C. 

3/ 

§ 1331(a). He seeks to maintain this action as a class 

action, to have a three-judge district court convened 

pursuant to 28 U.S.C. §§ 2281 and 2284, and to have this 

Court declare 32 V.S.A. § 8909 unconstitutional. He asks 

the Court to issue preliminary and permanent iniunctions 

requiring defendant to restore plaintiff's operator's 

license. Nine additional plaintiffs have been allowed to 

intervene upon the granting of their motions for leave so 

do. Defendant, the Vermont Commissioner of Motor Vehicles, 

challenges the jurisdiction of this Court to entertain the 

* 

claims and has moved to dismiss for lack of subject mat ar 

4/ 

jurisdiction relying on 28 U.C.C. § 1341. A p-’ngxe judge 
may decide whether this court has the necessary jurisdiction 
to entertain a matter requiring a three judge panel. Ex 
parte Por esky , 290 U.S. 30, 31-32 (1933); Hickmann v. Wujick , 
333 F. Supp. 1221 (E.D.N.Y. 1971), aff'd 488 F.2d 895 (2d 
Cir. 1973). 

Were it not for the existence of 28 U.S.C. § 1341, it is 
clear that jurisdiction over the subject matter of this 
controversy would be conferred upon this court by virtue of 
28 U.S.C. § 1343(3). However, the mandate of § 1341 is 
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clear this court shall not, where a plain, speedy, and 

efficient remedy may be had in State Court, enjoin, suspend 

or restrain the assessment, levy or collection of any tax 

V , 

under State law. 

Our inquiry as to the effect of § 1341 consists of 
three questions. First, does this action involve the 
assessment, levy, or collection of a state tax; secondly, 
what is the nature of the relief that the plaintiff seeks; 
and finally, whether there is a plain, speedy and efficient 
remedy available in the Vermont Courts. 

Taking up these questions in inverse order, we 
think it is clear that there is a plain, speedy and efficient 
remedy in the State courts. Plaintiff could bring an action 
in the County Court seeking the same declaratory and 
injunctive relief he seeks in this Court. 12 V.S.A. § 4711; 
V.R.C.P. 65; Graves v. To wn of Wai Lsfi eld, 130 Vt. 292 (1972). 
In Grave s, the Vermont Supreme Court held that injunctive 
relief could be granted in a declaratory judgment action. 

The answer to the second question is obvious from the face 
of the complaint and the discussion above--plaintiff .is 
seeking a declaration that 32 V.S.A. § 8909 is unconstitutional 
and requests an injunction requiring defendant to restore 
his operator's license. If the relief requested is granted 
it is clear that the operation of 32 V.S.A. § 8909 will be 
suspended. 

W^-th regard to the question of whether this action 
involves the assessment, levy, or collection of a state tax. 
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plaintiff claims that the challenged section is not a 
"collection" of the tax as mentioned in § 1341, but only 
an aid to collection or a means of collection. Plaintiff 
claims that S 1341 is intended for situations where the 
. cha Henge is to the tax itself or to the £go*po'rt^ of its 
assessment. However, in our view this is a mere play on 
words and in fact "collection" and "enforcement" are so 
intertwined inextricably with one another that we would be 
required to draw an impossible distinction between the 
means and the end of the tax collection process in order to 
accept the plaintiff's contention in this regard. Section 
8909 is found in Chapter 219 of Title 32 of the Vermont 
Statutes Annotated. Title 32 is entitled Taxation and 
Finance, Chapter 219 is entitled Motor Vehicle Purchase and 
Use Tax, and § 8909 is entitled Enforcement. In addition, 

§ 8905 of Chapter 21 of Title 32 is entitled Collection.^ 
Subsection (c) of § 8905 provides for a monetary penalty 
for failure to make timely payment of the tax when due. It 
is our belief that § 8909 cannot be isolated from the other 
provisions of Chapter 219 of Title 32 and the section involves 
the collection of the Motor Vehicle Purchase and Use Tax 
quite as much as the penalty provided in § 8905(c). We 
think it is clear that S 8^)9 is directly a part of the 
collection of the Motor Vehicle Purchase and Use Tax and 
even if it be characterized as a means or an aid to 
collection it clearly falls within the context of § 1341 
which deprives this court of jurisdiction to hear this matter. 
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The Second Circuit said in American Commuters 

Association, Inc, v. Levitt , 405 F.2d -148 (1969): 

[W]hen there are adequate State remedies 
available, § 1341 means that it so plainly 
says and that federal jurisdiction is still 
precluded by it. 

405 F.2d at 1151. 

The plaintiffs in American Commuters had sought to base 
jurisdiction of the action on 28 U.S.C. § 1343(3) and 42 
U.S.C. S 1983. 

Plaintiff points out that subsequent to the decision 
in American Commuters , the Supreme Court decided Mitchum v. 
Foster, 407 U.S. 225 (1972), holding thereby that 42 U.S.C. 

S 1983 is within the exception of the federal anti-injunction 

statute, 28 U.S.C. § 2283, which provides that a federal court 

% 

may not enjoin state court proceedings "except as expressly 
authorized by Act of Congress." We believe the Supreme 
Court's decision in Mitchum v. Foster is inapplicable to this 
motion to dismiss based on 28 U.S.C. § 1341, since § 1341 
contains no exception for suits authorized by Act of Congress 
as does 28 U.S.C. § 2283. Indeed, § 1341 allows no exceptions 
of any sort where a plain, speedy and efficient remedy exists 
in the state courts. 

Subsequent to the Supreme Court's decision in Mitchum 
——Foster, the Second Circuit has held that basing a complaint 
for school tax relief upon an alleged violation of the Civil 
Rights Act or of the Federal Constitution will not avoid 
prohibition of 28 U.S.C. § 1341. Hickmann v. Wujick , 488 
F.2d 875 (2d Cir. 1973). 

Section 1341 also precludes the granting of a 
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declaratory judgment when the State remedy is plain, speedy 
and efficient. Hic kmann v . Wujic k, 333 F. Supp. 1221 (E.D. 
N.Y. 1971), aff*d 488 F.2d 875 (2d Cir. 1973); City of 
Hous ton v. Standard-Triumph Motor Co ., 347 F.2d 194 (5th 
Cir. 1965); Wyandotte Chemicals Corp. v. City of Wyando tte, 

321 F.2d 927 (6th Cir. 1963). 

We are satisfied that a State court is the proper 
forum in which the plaintiff should seek his remedy. As 
stated by the Supreme Court in Matthews v. Rogers , 248 U.S. 
521, 525 (1932): 

Whenever the question has been presented, this 
Court has uniformly held that the more illegality 
or unconstitutionality of a state or municipal tax 
is not in itself a ground for equitable relief in 
the courts of the United States. If the remedy 
at law is plain, adequate, and complete, the 
aggrieved party is left to that remedy in the 
state courts, from which the complaint may be 
brought to this Court for review if any federal 
question be involved . . . .7/ 

WHEREFORE, the motion of defendant Malloy is 

granted and the plaintiff's complaint and those of the 

intervenors are hereby dismissed and the Temporary Restraining 

Orders are hereby dissolved. 

Dated at Burlington in the District of Vermont, this 
1st day of July, 1974. 


/s / Albert W. Coffrin 
District Judge 







FOOTNOTES 


1/ 32 V.S.A. § 8909 provides as follows: 

If the tax due under subsections (a) and (b) of 
section 8903 if this title is not paid as herein¬ 
before provided the commissioner shall suspend such 
purchaser's right to operate a motor vehicle within 
the state of Vermont until such tax is paid, and such 
tax may be recovered with costs in an action brought 
in the name of the state on this statute. 

2/ 28 U.S.C. § 1343(3) provides as follows: 

The district courts shall have original 
jurisdiction of any civil action authorized by 
law to be commenced by any person: 

* ★ * 

(3) To redress the deprivation, under color 
of any State law, statute, ordinance, regulation, 
custom or usage, of any right, privilege or 
immunity secured by the Constitution of the United 
States or by any Act of Congress providing for equal 
rights of citizens or of all persons within the 
jurisdiction of the United States; 

3/ 28 U.S.C. § 1331(a) provides as follows: 

(a) The district courts shall have original 
jurisdiction of all civil actions wherein the 
matter in controversy exceeds the sum or value of 
$10,000 exclusive of interest and costs, and arises 
under the Constitution, laws, or treaties of the 
United States. 

4/ 28 U.S.C. § 1341 provides as follows: 

The district courts shall not enjoin, suspend 
or restrain the assessment, levy or collection of 
any tax under State law where a plain, speedy and 
efficient remedy may be had in the courts of such 
State. 

5/ Neither the judicial decisions nor S 1341 require that 
the state remedy be the best remedy available or even 
equal to or better than the remedy which might be 
available in the Federal Courts. Bland v. McHann. 

463 F.2d 21 (5th Cir. 1972). 

6/ 32 V.§.A. § 8905 provides as follows: 

(a) Every purchaser of a motor vehicle subject 
to a tax under subsection (2) of section 8903 of 
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this title shall torward such tax form to the 
commissioner, together with the amount of tax 
due, within thirty days of the time of first 
registering or transferring a registration to ' 
such motor vehicle. 

(b) Every person subject to a use tax under 
subsection (b) of section 8903 of this title shall 
forward such tax form and the tax due to the 
commissioner with the registration application 

or transfer, as the case may be, and fee at the time 
of first registering or transferring a registration 
to such motor vehicle as a condition precedent to 
registration thereof. 

(c) If the tax due under subsections (2) and 
(b) of this section is not paid as provided, a 
penalty of an additional one per cent of taxable 
cost of $150.00 whichever is smaller. 

7/ Quoted in American Commuters Ass'n., Inc. v. Levitt, 
405 F.2d 1148, 1151 (2d~Cir. 1969). 


I 
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UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT 


JEROME J. WELLS, ET AL., 


JAMES E. MALLOY, 
COMMISSIONER OF MOTOR 
VEHICLES OF THE STATE 
OF VERMONT 


CIVIL ACTION FILE NO. 73-30 


NOT IC E OF APPEAL 

Notice is hereby given that plaintiff in the abo^e action, 
and all intervening plaintiffs, hereby appeal to the United 
States Court of Appeals for the Second Circuit from the 
order dismissing plaintiff's complaint and «-he complaints 
of intervenors, and dissolving the temporary restraining 
rrders, which .order was entered in this action on the 1st 
day of July, 1974. 

Dated this 29th day of July, 1974. 


/s/ Roger E. Kohn 
ROGER E. KOHN 
P.O. Box 136 

Hinesburg, Vermont 05461 
ATTORNEY FOR PLAINTIFF 


a 


/s/ William A. Dalton 
Vermont Legal Aid, Inc. 
ATTORNEYS FOR INTERVENING 
PLAINTIFFS 





















